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VIEW FROM THE WITNESS BOX: TESTIFYING IN COURT

A physician called to be an expert medical witness can take a number of steps to
prepare for a successful court appearance.
Chiropractic / Medical expert testimony is often required to prove the injuries are
the result of the crash itself.
Practicing physicians / chiropractors should expect to be called on to testify about
their treatment of a patient at some point during the course of their practice. Some
specialists, such as orthopedic surgeons, will be frequently required to testify about
injuries they treated and observed in personal injury and workers compensation
cases.
Understanding the role a treating doctor plays in the context of civil litigation will
ease the anxiety associated with being asked to testify under oath. Essentially, a
physician called to testify about his care and treatment of a plaintiff is a
sophisticated fact witness and his role in the case is not dissimilar to that of a
witness to an accident. The following discussion provides a basic synopsis of the
role a treating doctor plays in civil litigation.
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Definition of Fact Witness
A non-party physician may be called upon to testify as a fact witness and/or an
expert witness. Although all physicians are “expert witnesses” because of their
credentials, a legal distinction is made between physicians who testify based solely
on facts gained from their actual treatment of a patient (fact witnesses), and
physicians who give opinions based upon facts and/or materials furnished to them
during the course of litigation (expert witnesses). When a treating physician
testifies about both his treatment of the plaintiff and relies on additional
information concerning matters beyond his treatment, he is essentially converted
into an expert witness. A treating physician who is called upon to testify about his
care of the plaintiff has virtually no way of avoiding giving testimony, while a
physician asked to review materials and serve as an independent expert witness
may simply decline the request. If a physician is called to testify about his
evaluation and treatment of a patient or what procedures he performed, he is likely
a fact witness.
A treating physician is generally considered to have no legal duty to give medical
opinions that are not based on his personal observations and treatment of the
plaintiff.
A physician wishing to limit his role to serving as a fact witness should testify
strictly about his care of the plaintiff and should not review materials other than is
contained in his own medical chart for the plaintiff. If a physician reviews
depositions, records from other providers not already in the chart or other materials
and renders opinions, he will likely become an expert witness and his role in the
case will be more substantial.
Depositions and Fact Witnesses
Thus, a physician may elect to provide his testimony in a deposition at a time and
location convenient to him in lieu of appearing in person at trial. One potential
exception to this rule is that a judge may order the physician to appear live at trial,
but this rarely occurs.
Additionally, this statute does not generally apply in federal court, where the
physician can be compelled to attend the trial and testify in person. Whether the
physician’s testimony is given by deposition or in court, the testimony is under
oath. The physician may also be required to produce and release medical records at
the deposition. These records can include office notes, laboratory values, x-rays
and ECGs. The time and place of the deposition is normally fixed by agreement
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and usually taken at the physician’s office. Because of conditions in a particular
case, the attorney may find it necessary to subpoena the physician as a witness.
Production of medical records may also be required by subpoena served on the
physician. The subpoena requires the physician served to attend the deposition at
the time and place stated in the subpoena and produce the specified records. If the
time and place described for the deposition creates a hardship, the physician should
immediately notify the parties.
A potential source of conflict between physicians and attorneys is compensation
for the physician’s time spent providing testimony. While these instances may be
rare, they occur often enough to arouse concern. In order to attempt to avoid this
problem, the physician’s charges and the responsibility for payment should be
discussed and agreed to by the physician and the attorney before the deposition.
Generally, fact witnesses cannot charge expert witness fees and may receive only
the statutory witness fees for testifying, which vary but are lower than expert fees.
However, most attorneys will exercise professional courtesy and pay a treating
physician witness a reasonable fee for his time.
In this instance, compensation rests principally on contract or is determined by
custom and past practice. It is advisable that physicians establish a standard rate for
providing deposition testimony and base the rate on what they would earn if they
were treating patients instead of giving a deposition. Regardless, if there is any
question as to the charge, it should be discussed and worked out before the
deposition.
Keep detailed, accurate medical records. Many cases take a year or more to reach
the courtroom and you may have little independent recollection of the case after
that length of time. This makes your medical records critical. Ensure that all
records are complete, clear, and legible, with all dates and times listed. Document
all statements verbatim. Describe all injuries in detail.
Prepare to testify. Some problems can be avoided with adequate preparation.
•
Attend an interview with the lawyer who has called you to testify. This is
essential. The lawyer can then tell you which questions he or she will be asking
and advise you regarding the need for additional materials.
•
Be careful what you take into the courtroom, as lawyers may ask to see
anything that you bring.
•
Have an up-to-date CV and know what is in it.
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•
If asked to do so, bring relevant articles to court. Know the field so that your
testimony can reflect generally accepted medical / scientific / research facts.
•
Review the case in detail before going to court and also review any previous
testimony that you have given on the matter.
•
Prepare visual aids if possible. People remember 80% of what they see and
only 15% of what they hear. Visual presentations have much more impact.
•
Dress appropriately.
Your testimony
When you are called to take the stand, you will usually need to be approved as an
expert witness. You should be prepared to answer any questions about your CV. It
is important to be organized and to show that you have qualifications and
experience in the specific area of interest. Mention all recent conferences you have
attended and any previous court appearances you have made. Either side in the
case may question you about your qualifications.
After your qualifications are discussed, the lawyer who called you will introduce
the medical evidence or refer to medical evidence already presented. You may then
be cross-examined about your testimony. Often this part of the case is stressful.
Remember you are not there to take sides but to objectively present the medical
evidence. In a court case, many different types of evidence are collected. You are
there to address only the medical aspects of the case.
The role of the expert witness is one of considerable responsibility. You should see
the court experience as an opportunity to educate the judge and/or jury. Your
portrayal of the medical facts should be thorough and impartial.
Keep the following in mind while testifying:
•
Stay in your area of expertise. Remember you are there to help the court
understand complex issues.
•
Keep your testimony balanced and accurate. You should give both points of
view on a matter if they exist.
•
Any statement you make in court should be of the same quality and reflect
the same scholarship it would if you were making the statement at a scientific
seminar or publishing it in a reputable journal.
•
If you don’t know the answer to a question, don’t guess. Consider your
answers carefully. Think before you speak.
•
If you don’t understand the question, say so.
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•
•
•
•
•
•

Provide answers only to the questions you are asked.
Use language and terms that will be understood by the judge and/or jury.
Speak up, speak clearly, speak simply.
Be polite and serious. Do not be argumentative.
Never say never or always.
Always tell the truth.

Whether you are testifying at the request of the defense or the prosecution, your
testimony should be the same.
Irresponsible testimony by medical experts is a growing problem. Types of
irresponsible testimony include the “expert” witness who lacks proper
qualifications, the use of unique or very unusual interpretations of medical
findings, [3] the flagrant misquoting of medical journals, the making of false
statements, and the deliberate omission of pertinent facts. You may be asked to
refute testimony by such an irresponsible expert.
As a physician providing medical evidence, you are not in court to win the case;
that is up to the lawyers. Your role is to present scientific theory and knowledge
clearly and in an impartial manner. [4]
Conclusion
A treating physician called upon to testify about his treatment of a plaintiff should
consider the role he wants to play in the case before agreeing to review any
materials other than his own chart. Additionally, if the physician wishes to charge
for his time, he should work this out with counsel prior to the deposition. Finally,
all treating physicians should be aware they are statutorily exempt from subpoena
to testify at trial and can require the parties to conduct their deposition instead of
appearing at trial.
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